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Petitioners, the San Carl os Apache Tri be, the Tont o Apache

Tri be, and t he Yavapai - Apache Nation, filed an original petitionfor

special action with this court pursuant

3

to the Arizona Rul es of



Procedure for Special Actions, 17BA R S. See also Ariz. Const. art.
VI, 85(1). Petitioners are claimants in a consolidated acti on known
generally as the Gla R ver General Stream Adjudication, which w |
adj udicate the water rights in the Gla R ver and its sources.
Petitioners seek to disqualify the respondent judge assigned to the
Adj udi cation, the Honorabl e Susan Bolton, and chief |egal counsel
for the Ari zona Depart nent of Water Resources (DWR), M chael Pearce,
based on ex parte conmmuni cati ons anong t he judge, Pearce, and DWR
Judge Bol t on has acknow edged t hat ex parte comruni cati ons t ook pl ace,
but has expressed the view that she is “permtted to consult with
the DWR on technical issues and that such consultation can be ex
parte.” Because the court has the statutory responsibility for
assigning judges to the general adjudication, A R S. 8§ 45-252(C),
and because petitioners have no renedy by appeal, Rule 1(a), Ariz.
R P. Spec. Actions, we previously accepted jurisdictionof the speci al
action and now address the nerits.

12 The Adj udi cati on has been pendi ng for some twenty-five years,
see United States v. Superior Court, 144 Ariz. 265, 697 P.2d 658
(1985), andwas initially assignedtothe Honorabl e Stanl ey Goodf arb.
During hi s tenure, Judge Goodfarb entered several interlocutory orders
that raised six issues we agreed to review by special action, the
first two of which have been decided. See Inre Rights to the Use
of the Gla River, 171 Ariz. 230, 830 P.2d 442 (1992); In re General
Adj udi cation of All Rights to Use Water inthe Gla River Systemand
Source, 175 Ariz. 382, 857 P.2d 1236 (1993). More recently, in San
Carl os Apache Tribe v. Superior Court, _ Ariz. ___ , 972 P.2d 179

(1999), we resol ved nunerous constitutional challenges to the 1995



| egi sl ative revisions of the general adjudicati on process and surface
water rights. Follow ng Judge Goodfarb’s retirenent, this court
assigned the case to Judge Bolton on Decenber 8, 1994. Shortly
thereafter, DWR's director wote to Judge Bolton about the
Adjudication.! The director’s letter indicated she “would like to
di scuss the case” with Judge Bol ton, suggested a “l uncheon neeti ng”
for the “initial discussion about the general stream adjudication
process,” and of fered to nake her staff available “for nore detail ed
di scussi ons about the technical services of [DWR].”

13 The director again wote to Judge Bolton on January 23,
1995, enclosing a copy of House Bill 2276 and commenting that “it’s
very difficult topredict thebill’s final outcone,” but statingthat
she thought a copy of the bill woul d gi ve Judge Bolton “a good i dea
of some of the changes proposed to t he adj udi cati on and surface wat er
chapters of Title 45.” The director also enclosed a copy of “the
report of the activities of the Joint Select Conmttee onthe General
St reamAdj udi cations” to give the judge “a good i dea of the substance
of the di scussions held by the commttee nenbers.” The director cl osed
by stating she was | ooking “forward to our | unch on Monday, January
30th.”

14 Pearce first corresponded with Judge Bolton on February
23, 1995, stating in pertinent part:

As we discussed in our neeting | ast week, Steve Erb
has prepared the encl osed synopsis of what we believe to

! This and subsequent communications between Judge Bolton,
Pearce, and ot her DWR personnel to which we refer in this opinion
are found in docunents that Judge Bolton and others initially
submtted to the court under seal; the docunents have since been
unseal ed by this court. W relate the details of the ex parte
communi cations to indicate their nature and substance.
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be the nost i nmedi ate i ssues facing the superior court in

the Gla River general streamadjudication. W hope that

this will be helpful to you in preparing for your first

status conference with the parties.
The synopsis first di scussed the San Pedro R ver and Upper Salt River
hydr ographi ¢ survey reports (HSRs), indicating that the proposed
| egi sl ati ve anendnments woul d “substantively alter the manner i n which
state |l awcl ai ns are present ed and anal yzed inthe HSR.” The synopsi s
then briefly described the potential inpact of the anendnments and
posed such i ssues as whet her their adopti on woul d require DANRtO revi se
t he HSRs and whet her revision should await resolution of three of
the six issuesthis court had agreedtoreview. Finally, the synopsis
revi ewed t he vari ous stages of settl enent on sone cl ai ns and suggest ed
t hat Judge Bolton ask the parties for status reports.?
15 Pear ce next w ot e Judge Bol t on on August 15, 1995, t hanki ng
her for neeting with hi mand two others fromDWRt he previ ous Friday.
Pearce tol d Judge Bolton he was encl osing, “as you requested,” the
suggested text for a mnute entry that woul d address a petition by
the GlaRiver Indian Conmunity (GRIC) for an HSRof its reservati on.
Pearce stated the suggested text “carefully define[d] the nature of

t he request for technical assistance fromthe director” and gave DWR

“clear directionand useful latitude.” Judge Boltongrantedthe GRIC s

20ne of the docunments Judge Bolton submitted to the court is
entitled “Technical Principles of Water R ghts Adjudications in
Arizona ” and covers such topics as “Overview of Adjudications,”
“CGeneral Hydrologic Principles,” and “Current Water Uses.” The
docunent was prepared by DAWR in February 1995. Judge Bolton did
not indi cate when she received the docunent; given its date, it was
presumably given to her at the February neeting referred to in
Pearce’s letter.



request for an HSR by m nute entry dated August 31, 1995, adopting
t he suggested text al nost verbatim
16 The next reported ex parte communi cati on bet ween Judge Bol t on
and DWR occurred the follow ng year. Judge Bolton, two other
adj udi cati on judges, the water naster, DAWR s director, Pearce, and
two nore DWR enpl oyees gathered for aretreat in difton, Arizona,
on Novenber 12 and 13, 1996. The water naster’s correspondence to
the partici pants observed that “[s]everal years ha[d] gone by since
our | ast retreat” and suggested that the participants first “share
his or her candi d perspectives [at the retreat] on where we are in
t he adj udi cati ons” and then di scuss “sone of the major questions,”
such as “our overall strategy for noving forward,” “the inportant
federal and tribal reservations to address,” and how “the court/DWR
[ can] assist settlenent efforts.” Included inthe retreat’ s agenda
were such topics as the “Gla R ver Indian Reservation Report” and
the “Future of De Mnims Water Rights in Arizona.”
17 Because petitioners believed DAWR had suggested the text
for the mnute entry of August 31, 1995, they requested at a court
proceedi ng in Novenber 1997 that Judge Bolton provide the parties
with copies of all witten communi cati ons between her and DWR At
the tinme, the judge said she was unawar e of any such comruni cati ons,
but when she | ater revi ewed t he superior court file and found Pearce’s
letter withthe suggested text, she entered a m nute entry on February
6, 1998, that stated in part:

When t hi s j udge was appoi nted to t ake over t he adj udi cati on,

staff nmenbers of ADWR gave the Court an orientationtothe
Department and a short priner i n hydrol ogy which the Court



found necessary to begin its understanding of this case.
This Court is also of the viewthat it is perm ssible for
the Court to receive witten comuni cation from ADWR on
techni cal i ssues wi t hout providing notice or copiestothe
parties to the litigation.

Wiile the Court believes that it has no obligation

to do so, it is attaching to this mnute entry a copy of

[ Pearce’ s August 15 letter and suggested text] in order

tocorrect therecordinthis matter. By doi ng so, the Court

is not concluding it is obligated to provide this to the

parties, nor will it necessarily dosointhe future. The

Court believes that the preparation of such correspondence

is a proper function of the technical advisor.
On March 4, 1998, petitioners filed this special action seeking the
di squalification of Judge Bol ton as t he Adj udi cati on j udge and Pear ce
as | egal counsel for DAR. W first discuss theissue of Judge Bolton’s
di squalification
18 Petitioners contend Judge Bolton’s ex parte comruni cati ons
with DAR and its personnel violate Canon 3(B)(7), Arizona Code of
Judi cial Conduct, Ariz. R S. C. 81, 17TAARS., and thus require
her di squalification. Canon 3(B)(7) generally prohibits ajudge from
initiating, permtting, or considering communications made “out si de
the presence of the parties concerning a pending or inpending
proceedi ng.” Ex parte comrunications with a judge are prohibited
for several reasons. They “cast doubt upon the adversary systemand
gi ve the appearance of favoritism” MEl hanon v. H ng, 151 Ariz.
403, 411, 728 P.2d 273, 281 (1986). Ex parte comrunications al so

deprive the absent party of the right to respond and be

heard. They suggest bias or partiality onthe part of the

judge. Ex parte conversations or correspondence can be

msleading . . . . At the very least, participation in

ex parte conmuni cations wil|l expose t he judge to one-si ded
argunentation, which carries the attendant risk of an



erroneous ruling on the | aw or facts. At worst, ex parte

communi cation is an invitation to inproper influence if

not outright corruption.
Jeffrey M Shaman et al ., Judicial Conduct and Ethics 8 5. 01, at 149-50
(2d ed. 1990) (footnotes omtted). Accordingly, with sone exceptions,
“all parties or their |awers shall be included in comrunications
with a judge.” Commentary to Canon 3(B) (7).
19 Al t hough Canon 3(B)(7) recognizes five exceptions to ex
parte comruni cations, we findthat the exceptionin 3(B)(7)(e) governs
t he uni que ci rcunst ances presented by thi s speci al action. W di sagree
wi th the contention of sonereal partiesininterest that the ex parte
communi cations here fall within either the “scheduling” exception
in Canon 3(B)(7)(a) or the “court personnel” exceptionin3(B)(7)(c).
The exception provided by 3(B)(7)(e) allows ajudge to “initiate or
consi der any ex parte commruni cations when expressly authorized by
law to do so.” W believe AR S. 8§ 45-256 expressly authorizes ex
parte comruni cati ons between a general adjudication judge, such as
Judge Bol ton, and DWR
110 Section 45-256(A) provides that an adjudi cation judge or
t he wat er master “shal |l request techni cal assi stance fromthe director
inall aspects of the general adjudicationwth respect to which the
di rect or possesses hydrol ogi cal or other expertise.”® In United States

v. Superior Court, we described the “technical assistance” DWR was

to provide when requested by the judge or naster:

®Thi s provision was not changed when § 45-256 was anended in
1995.



[T]he director is required to identify hydrol ogical

boundaries and potential claimants, |ocate and obtain

records, conduct a “general investigation” or exam nation

of the river system and source, investigate and exam ne

facts pertaining toclains, prepare maps and pl ats, gather

such ot her i nformati on “as may be necessary or desirable,”

and report to the court or nmaster.
144 Ariz. at 279, 697 P.2d at 672, quoting 8 45-256(A) and (B)
However, we did not intend for this descriptionto limt the scope
and character of that technical assistance. W expressed the view
that DW\R had nmultiple roles in the general adjudication: “It is an
i nvestigator, a provider of expert and adm nistrative assi stance,
and an identifier of issues.” 1d. at 281, 697 P.2d at 674.
111 Thi s viewfinds support in 8§ 45-256(A) itself. The statute,
as noted, authorizes the judge or nmaster to call uponthe director’s
“other expertise” regarding the general adjudication. Al t hough
undefined, we believe “other expertise” enconpasses the kinds of
experti se DAR apparent!|y provided prior tothe ex parte conmuni cati ons
chal l enged by this special action. Judge Goodfarb, as sone real
parties in interest point out, had ex parte communi cati ons wi th DWR
to, for exanple, “inpress upon|[it] the need to expedite the technical
assessnment” of a particular settlenent and authorize it “to proceed
on the Upper Gl a Watershed HSR " Al so, on nore than one occasi on,
Judge Goodfarb sought DAWR s ex parte assistance in preparing court
orders and once directed DAR “to prepare a witten order for the
Court’s signature.”
112 The record fails to reflect any objection by petitioners

to these ex parte communi cati ons between Judge Goodfarb and DWR

suggesting that petitioners did not believe the communi cati ons were
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I npr oper. Granted, Judge Goodfarb apparently nmade it a regular
practice to notify the parties of his ex parte conmunications with
DWR, whereas Judge Bolton did not. Although 8§ 45-256 and Canon
3(B)(7)(e) do not expressly include a notice requirenent for such
comruni cati ons, we approve of and prescri be Judge Goodfarb’ s practice
for the general adjudication because it is “conplex litigation”
involving “nore than 27,000 parties . . . and over 77,000 clains”
to a finite resource. San Carlos Apache Tribe v. Superior Court,
286 Ariz. Adv. Rep. 14, 1Y 3, 2 (January 7, 1999). Mreover, the
ex parte comruni cations approved by Canon 3(B)(7) generally require
noticetothe parties. Canons 3(B)(a) and (d) expressly require either
notice to or consent of the parties, and the commentary to Canon
3(B)(7) states that a judge nust di scl ose conmuni cations descri bed
in Canon 3(B)(7)(b) and apprise the other parties that he or she has
requested a party to submt proposed fi ndi ngs of fact and concl usi ons
of law. Hence, under Canon 3(B)(7), notice is the rule rather than
t he exception. A general adjudication judge need not, however, give
notice of ex parte conmunications with DWR that involve routine
schedul i ng, adm ni strative, or other matters not i nvolving the nerits
of the adjudication. Nevert hel ess, when in doubt or whenever
practicable, the judge should err in favor of giving notice.

113 W now addr ess whet her Judge Bolton' s failureto give notice
of her ex parte comruni cations with DWR conpel her disqualification
as t he Adj udi cation judge. W think not; neither Judge Bolton’s ruling
on GRICs request for an HSR nor the nature of her ex parte

conmuni cati ons wi t h DAR est abl i shes such “bi as, prejudice, or interest
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of the judge [that petitioners] cannot obtain a fair and inparti al
[adjudication].” A RS. 8§ 12-409(B)(5). See Ariz. R Cv. P
42(f)(2), 16 AR S.

114 First, petitioners were not prejudi ced by DWR s subm tti ng,
at Judge Bolton’s request, suggested text for her ruling on the HSR
for GRIC s reservation, even though her ruling departed from Judge
Goodfarb’s prior orders on the HSRs. In denying petitioners’
obj ections to her ruling, Judge Bol t on acknow edged t hat Judge Goodf arb
believed the HSRs should include information from the |Indian
communities and fromDWR s own i ndependent investigation. However,
because Judge Bolton had been told that “substantial data already
exist[ed] for the [GRIC] reservation,” she decided to relieve DWR
“of the obligation of i ndependent i nvestigation unl ess DARfound t hat
the informati on already avail able was insufficient.” |In addition,
Judge Bol ton addressed the concern that the format for GRIC s HSR
woul d serve as precedent for future ones, stating: “The only
precedenti al val ue of one HSRformat over another is that if the Court

finds one that works it would |ikely be used as a nodel for HSRs in

the future. . . . [T]he format . . . is still a work in progress,
whi ch hopefully will inprove over tine.” Finally, consistent with
our decision in United States v. Superior Court, Judge Bol ton

confirmed that DAR woul d not “be maki ng any deci si ons concerni ng Pl A
[ practicably irrigabl e acreage] for this reservationor for any ot her
reservation. The adjudication of the water rights . . . wll be nade
by the Master and the Court, not by DAR” In sum petitioners have

not been prejudi ced by an HSR that neither affects nor binds them
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115 Second, Judge Bolton’s ex parte communications with DWR
were primarily educational and informational on the Adjudication,
its status, and howit m ght be affected by pending | egislation or
future court decisions. In our opinion, these conmunications
constitute “technical assistance” and “ot her expertise” authorized
by 8 45-256 and cl osely resenbl e Judge Goodfarb’s unchal | enged ex
parte comruni cations with DWR, which included DWR s assistance in
preparing court orders. That Judge Bolton did not give notice of
her ex parte comuni cations with DAR i s understandabl e; notice, as
already noted, is not expressly required by 8 45-256 or Canon
3(B)(7)(e). Nevertheless, wereiteratethat the general adjudi cation
judges nust give notice of their ex parte comunications with DWR
unl ess t he communi cati ons i nvol ve schedul i ng, adm ni strative, or ot her
matters that do not concern the nerits of the adjudication.

116 Accordingly, we conclude that Judge Bolton’s ex parte
communi cations with DAR, its director, Pearce, and ot her enpl oyees
do not require her disqualification as the Adjudication judge. The
communi cations cane wthin the anbit of those authorized by 8§ 45- 256
and were thus perm ssible under Canon 3(B)(7)(e).

117 Simlarly, Pearce s ex parte comuni cati ons with Judge Bol t on
do not require his disqualification as chief | egal counsel for DWR
Hi s communi cations were al so authorized by 8§ 45-256, and under ER
3.5(b), Arizona Rules of Professional Conduct, Ariz. R S. C. 42,
17A AR S., a lawer may conmunicate ex parte with a judge when
“permtted by law.” W nonethel ess caution Pearce and ot her DWR

enpl oyees against initiating ex parte conmunications with an
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adj udi cati on judge or the water master. Section 45-256(A) provides
that the judge or master “shall request technical assistance” from
DWR, inplying that the judge or master, rather than DWR, should
initiate ex parte comunications involving the nerits of the
adj udi cati on.

118 We thus deny special action relief to petitioners and
reaf firmJudge Bolton’ s appoi ntment as the Adjudi cation judge. W

al so deny petitioners’ request for costs and attorney’ s fees.

WIlliamE. Druke, Judge

CONCURRI NG

Thomas A. ZIl aket, Chief Justice

Stanley G Fel dman, Justice

Noel Fidel, Judge

John Pel ander, Judge

* Justices Charles E. Jones, Frederick J. Martone, and Ruth V. MG egor
did not participate in the determnation of this matter. Pursuant
toart. V, 8 3, of the Arizona Constitution, the Honorable WIIliam
E. Druke, the Honorabl e Noel Fidel, and t he Honorabl e John Pel ander
of the Arizona Court of Appeals were designated to participate in
this matter.
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